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The Attorney General’s Office responds on behalf of the State, Montana 

Department of Corrections and Board of Pardons and Parole (collectively, “DOC”) 

to Disability Rights Montana’s (“DRM”) emergency petition. 

INTRODUCTION 

For weeks, DOC and local detention facilities have implemented measures 

to mitigate the public health threat that COVID-19 poses to Montana’s incarcerated 

individuals. Among other things, DOC has followed the Centers for Disease 

Control and Prevention (“CDC”) guidance, limited visitation, and implemented 

screening processes and social distancing measures. On April 1, 2020, Governor 

Bullock ordered additional measures, including mandatory quarantines for all new 

DOC transfers—a measure exceeding CDC guidance. 

Notwithstanding these measures, DRM alleges that DOC has responded 

insufficiently to the pandemic. DRM proposes an astounding solution: the 

immediate and indiscriminate release of numerous categories of incarcerated 

individuals, regardless of the danger some may pose to victims, witnesses, or the 

public. DRM also seeks the release of practically all pretrial detainees, regardless 

of charged offense. 

The Court should deny DRM’s Petition. DRM’s factual allegations are 

unfounded, unsupported, and incorrect. Further, DRM cannot prevail on its 

constitutional claims. Finally, the breathtaking scope of relief that DRM seeks 

Jodi Hausen

Jodi Hausen

Jodi Hausen

Jodi Hausen



2 

would impermissibly interfere with executive and legislative branch prerogatives 

and violate separation of powers principles. 

FACTUAL BACKGROUND 

COVID-19 poses a significant threat to all people, including those 

incarcerated in correctional facilities. For this reason, DOC has been actively 

preparing for this crisis. DOC has monitored the CDC’s interim guidance on 

preventing and managing COVID-19 in correctional and detention facilities, 

which, notably, does not recommend mass release of inmates. (Ex. A.)1 The 

guidance does, however, recommend mitigation measures, which DOC has 

employed. (Michael Decl. ¶¶ 5-6, 11.) 

 Following CDC guidance, DOC has suspended contact visits and 

discouraged in-person attorney visits. Incoming staff are given temperature checks 

and questioned about risk factors; any exhibiting symptoms are sent home. 

DOC screens all incoming inmates and quarantines all transfers and any inmates 

who exhibit COVID-19 symptoms. Facilities have dedicated space for this 

purpose. DOC has obtained tests for use consistent with CDC and health officials’ 

guidance. No inmate has tested positive. (Michael Decl. ¶¶ 8-10, 17.) 

 
1 The interim guidance is also available online at 

https://www.cdc.gov/coronavirus/2019-ncov/community/correction-
detention/guidance-correctional-detention.html.  
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 Additionally, DOC has been actively monitoring staffing levels and has 

staffing contingency plans, including asking retirees to return to work. DOC has 

directed Montana Correctional Enterprises to manufacture masks, face guards, 

gowns, and sanitizer. Facilities have increased shifts for cleaning and disinfecting 

and are educating inmates about COVID-19 and hygiene. DOC has also adopted 

numerous social distancing measures. (Michael Decl. ¶¶ 9-10.)  

 On April 1, the Governor issued a directive implementing mandatory 

risk-reduction protocols, including screening of all persons entering DOC facilities, 

sharp restrictions on transfers and quarantines for transferees, and measures to 

encourage social distancing, sanitation, hygiene, and detection and isolation of 

possible cases. (Michael Decl. ¶¶ 7, 8c-d, Ex. B.) 

 In reply to these efforts—all described in documents available before DRM 

filed this petition (Exs. C and D)—DRM says almost nothing. While DRM 

discusses the risks to inmates and approaches of other jurisdictions, its only 

indictment of Respondents’ response consists of this single, largely unsupported, 

paragraph: 

Unfortunately, there has not been a uniform response across the state.  
Cascade County, for example, has refused to release any individuals 
because of the COVID-19 pandemic.16 The Montana Department of 
Corrections has listed “actions” it is undertaking, none of which 
included a review of individuals that could potentially be released.17 
These actions are inadequate to address the inevitable spread of 
COVID-19 within the state prisons. 
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(Pet. 5 (footnotes omitted).) Indeed, DRM’s “facts” are little more than suspicion 

that government cannot do the right thing without court supervision.2 

 Despite DRM’s manufactured allegations, the State has not stood idly by in 

the face of crisis. Rather, every level of government has promptly acted to protect 

inmates, even if those efforts have not included the indiscriminate opening of 

prison gates that DRM desires. 

 Contrary to DRM’s claim, the State has indeed considered early release of 

inmates. The Governor’s directive mandates that DOC assist the Parole Board in 

prioritizing early release for inmates who (a) will not risk public safety, (b) can 

meet their medical and supervision needs in the community, and (c) face a high 

risk of COVID-19 complications or are nearing release. (Ex. B at 2.) Even before 

the directive, DOC provided the Parole Board with names of 319 parole-eligible 

inmates incarcerated for nonviolent, nonsexual offenses and within two years of 

release. (Carter Decl. ¶¶ 9-10.)  

 To date, the Parole Board has preliminarily reviewed 103 inmates, requested 

parole-plan information for 37, and released 2. In most cases, release is infeasible 

because the inmates lack an adequate parole plan that ensures housing and support 

 
2 For example, DRM never discloses the basis for its belief that Montana will 

“likely” impose discriminatory programs against disabled prisoners other than an 
online news story and reference to another state’s alleged practices. (See Pet. 3 & 
n.9.) 
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for their supervision and medical needs. Releasing inmates into homelessness or 

crowded shelters will not mitigate their risk of contracting COVID-19. Moreover, 

past experience has suggested that medical-parole-eligible inmates cannot easily be 

released because facilities that offer the necessary care will not take them. 

(Carter Decl. ¶¶ 11-15.) 

 Finally, DRM wrongly implies that counties and trial courts have dropped 

the ball. DRM singles out Cascade County for opprobrium, citing an online story 

to claim that it has “refused” to release any individuals. (Pet. 5.) In fact, Cascade 

County has sought to release low-risk pre-trial detainees. (Racki Decl. ¶¶ 3-5.) 

Gallatin County, the hardest-hit by COVID-19, has implemented extensive 

protocols to protect inmates and has reduced its jail population nearly one-third; 

despite its status, no inmates have tested positive. (Anderson Aff. ¶¶ 4-8.) The 

state’s largest county, Yellowstone County, has implemented similarly extensive 

protocols and has reduced its average daily inmate population by 120 inmates. 

(Linder Aff.) 

 Even rural counties with small jails have followed the CDC guidance and 

acted to protect their inmates. (Rauser Aff. (Broadwater County); Roos Aff. 

(Custer County).) Both Broadwater County and Custer County have limited arrests 

and reduced jail populations by one-half to two-thirds. (Rauser Aff. ¶ 4e; Roos Aff. 

¶ 4e.) These are not outliers: many counties have undertaken measures to reduce 

Jodi Hausen

Jodi Hausen

Jodi Hausen

Jodi Hausen



6 

intake, release inmates who can safely be released, and prevent infection. 

(Gilbertson Decl. ¶¶ 3-5; Ex. E.) 

REASONS FOR DENYING THE PETITION 

 
I. DRM has not met the requirements for mandamus relief.3 

To state a mandamus claim, DRM must show entitlement to the performance 

of a “clear legal duty” by DOC and the absence of a “plain, speedy, and adequate 

remedy” of law. Smith v. County of Missoula, 1999 MT 330, ¶ 28, 297 Mont. 368, 

992 P.2d 834; Mont. Code Ann. § 27-26-102. The “clear legal duty must involve a 

ministerial act, not a discretionary act.” Smith, ¶ 28. Extraordinary writs must be 

commenced pursuant to Montana statutes. Mont. R. App. P. 14(2). 

DRM’s petition does not conform to Montana statutes. DRM has filed 

neither a verified petition nor supporting affidavits. Mont. Code Ann. § 27-26-201. 

This is grounds for dismissal. See Insua v. Twenty-First Judicial Dist. Court, 

OP 20-0096, 2020 Mont. LEXIS 526, at *2 (Feb. 18, 2020). 

Moreover, DRM fails to establish a clear legal duty involving a ministerial 

act that DOC has breached. A “clear legal duty” exists only “when the law defines 

the duty with such precision and certainty as to leave nothing to the exercise of 

discretion and judgment.” City of Deer Lodge v. Chilcott, 2012 MT 165, ¶ 16, 

 
3 Supervisory control does not extend to executive branch agencies, and thus, a 

writ of supervisory control is inapplicable to DOC. Mont. Const. art. VII, § 2. 
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365 Mont. 497, 285 P.3d 418 (citation omitted). DRM cites merely the general 

mandamus statute for its assertion that DOC has a clear legal duty “to reduce the 

population of incarcerated individuals to protect disabled prisoners.” (Pet. 7.) But 

that is not a specific duty contained in statute. See Mont. Code Ann. § 53-1-203. 

DRM’s policy disagreement with how best to mitigate offenders’ exposure risks 

does not give rise to relief through mandamus. Unlike DOC’s measures, DRM’s 

requested en masse release and limits on local law enforcement are standardless 

and untethered to public health guidance. 

Of course, DOC does not dispute that it “assumes responsibility for inmates’ 

general well being,” including medical and safety needs while they are 

incarcerated. Wilson v. State, 2010 MT 278, ¶ 28, 358 Mont. 438, 249 P.3d 28. 

This responsibility includes implementing measures to mitigate COVID-19’s risks. 

DOC, however, is already actively doing this. As outlined above, DOC is 

following CDC guidance and the Governor’s directive to mitigate risks. Further, as 

discussed, local jurisdictions are also addressing the crisis. 

Mandamus is not available simply because DRM disagrees with DOC’s 

strategy for caring for inmates’ well-being. DOC has breached no clear legal duty, 

and this Court should deny DRM’s mandamus petition. 
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II. DOC’s prompt, reasonable actions do not violate the Eighth 
Amendment or Article II, Section 22 of the Montana Constitution. 

DOC’s actions in response to COVID-19 defy a finding of constitutional 

deficiency or deliberate indifference. DRM cannot establish a violation of inmates’ 

rights against cruel and unusual punishment because it requires evidence (1) that 

the alleged deprivation is objectively, sufficiently serious and (2) that DOC 

exhibited a sufficiently culpable state of mind. Wilson v. Seiter, 501 U.S. 294, 

303-04 (1991); Smith v. Dep’t of Corr., OP 20-0185, 2020 Mont. LEXIS 954, at *2 

(Mar. 31, 2020). DRM has shown neither prong. 

A. The risk of exposure to COVID-19, though serious, does not 
offend contemporary standards of decency. 

The objective prong requires DRM to show that DOC has subjected inmates 

to a substantial risk of serious harm to health or safety. Id. at *3. Society must 

consider the risk to “‘be so grave that it violates contemporary standards of 

decency to expose anyone unwillingly to such a risk.’” Hines v. Youseff, 914 F.3d 

1218, 1229 (9th Cir. 2019) (emphasis in original; quoting Helling v. McKinney, 

509 U.S. 25, 35-36 (1993)). 

COVID-19 poses serious risks, but DRM has not established that DOC has 

subjected inmates to a constitutionally unacceptable degree of risk. Given the 

extraordinary measures to minimize the virus’s spread in DOC’s facilities, it 

cannot be that the inability to eliminate all exposure potential offends 
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contemporary standards of decency. Indeed, many Montanans will likely be 

exposed notwithstanding these efforts. As noted in a case DRM cites, “failing to 

provide a maximally safe environment, one completely free from pollution or 

safety hazards, is not” a form of cruel and unusual punishment. Carroll v. DeTella, 

255 F.3d 470, 472-73 (7th Cir. 2001) (alleged radium poisoning of prison’s water). 

COVID-19 exposure is a risk facing Montanans, free or confined, and DRM 

cannot show the risk’s mere existence is offensive to an evolving society’s decency 

standards or a form of “punishment.” The Constitution does “not outlaw cruel and 

unusual ‘conditions’; it outlaws cruel and unusual ‘punishments.’” Farmer v. 

Brennan, 511 U.S. 825, 837 (1994). 

DRM promotes an unsupported expansion of the guarantee against cruel and 

unusual punishment and would have this Court hold that any mitigation that does 

not eliminate the potential of exposure to disease in prisons to the same degree as 

in the community is constitutionally deficient. But the touchstone of cruel and 

unusual punishment jurisprudence has always been “the evolving standards of 

decency that mark the progress of a maturing society.” Trop v. Dulles, 356 U.S. 86, 

100-01 (1958) (plurality). 

In Hines, the Ninth Circuit evaluated whether contemporary standards of 

decency were violated because inmates in some prisons were unwillingly exposed 

to risk of contracting Valley Fever, a serious, airborne illness. 914 F.3d at 1224-26. 
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Most people infected are asymptomatic and 30% develop only flu-like symptoms; 

however, 10% of cases can result in severe respiratory disease, and the illness can 

be fatal. Id. at 1224. Underlying health conditions increase the risk of a severe 

case. Id. One prison’s infection rate was 38 times higher than the surrounding 

community. Id. 

The Ninth Circuit affirmed dismissal of the inmates’ claims that placement 

at prisons with high infection rates constituted deliberate indifference to an 

unreasonable risk of contracting the illness. Id. at 1226-27. Although decided on 

qualified immunity, the decision is instructive. The Court found it reasonable to 

infer society was willing to tolerate the infection risk where large numbers of 

people were exposed to this known risk and without evidence that “either the 

heightened risk [of involuntary exposure] inside prison or the lower risk outside 

prison violated current standards of decency.” Id. at 1232 (internal quotation marks 

omitted).  

The COVID-19 exposure risk reaches further even than the millions at risk 

in Hines. Responding to this pandemic, Montana implemented extraordinary 

measures to protect the public; likewise, prisons and jails have drastically changed 

their procedures to mitigate the risk to inmates and staff. An inability to eliminate 

all risk, or even limit risk to match the surrounding community, is neither a 
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punishment nor so disproportionate as to shock the conscience or violate human 

dignity. Rhodes v. Chapman, 452 U.S. 337, 346-47 (1981). 

DRM has not shown that DOC has subjected inmates to an objectively 

unacceptable risk of harm. 

B. DOC officials are actively and reasonably responding to 
abate the risks. 

DRM also cannot establish the subjective prong, which requires that it show 

“the correctional institution acted with deliberate indifference to [inmates’] health 

and safety through a conscious disregard of a substantial risk of serious harm[.]” 

Smith, 2020 Mont. LEXIS 954, at *2 (emphasis added); id. at *3 (same standard 

under Mont. Const., art. II, § 4). 

DRM first implies a lack of response to COVID-19, and then asserts that 

“failure to take the action requested herein satisfies the ‘substantial risk’ factor.” 

(Pet. 10.) DRM is legally and factually incorrect. 

First, the law: DRM collapses the objective and subjective prongs in 

asserting that “substantial risk” is “satisf[ied]” by not taking the drastic measures 

demanded. The subjective prong, however, is concerned with the individual 

official’s state of mind in responding to risk, and requires a high standard akin to 

criminal recklessness. Farmer, 511 U.S. at 836-37. No claim arises based on what 

the official’s mental attitude “should have been (or should be).” Id. at 839. The 

conduct “must have been ‘wanton,’ which turns not upon its effect on the prisoner, 
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but rather, upon the constraints facing the official.” Frost v. Agnos, 152 F.3d 1124, 

1128 (9th Cir. 1998) (quoting Wilson, 501 U.S. at 302-03). 

Second, the facts: DRM’s assertions of inaction are contradicted by the 

record provided here, actions reflecting due regard for COVID-19’s risks and taken 

in direct response to those risks. DOC cannot throw open the prison doors for 

whole classes of inmates, but in addition to mitigation measures within facilities, 

DOC is also addressing some of DRM’s concerns by identifying and assessing 

individual inmates for release. (E.g., compare Pet., at 12 & 18 with Decl. Michael, 

¶¶ 14-15 & Decl. Carter, ¶¶ 8-15.) The Governor, DOC, the Board, and local 

jurisdictions are taking prompt, reasonable measures to protect inmates. The risk 

has not been disregarded. DRM’s contrary speculation is not evidence. 

DRM has not shown that DOC is “failing to take reasonable measures to 

abate” the risks. Farmer, 511 U.S. at 847. 

 
III. DRM’s due process claim fails because it does not exist in law. 

DRM does not allege any concrete deficiency or seek improvement in how 

prisoners and detainees are confined. Rather, DRM alleges that the mere fact that 

prisoners and detainees are still incarcerated in light of the COVID-19 outbreak 

violates due process itself. (Pet. 10 (“Continuing customary detention during this 

crisis violates due process rights[.]”).) This Court should deny DRM’s request to 
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create a new due process liberty interest in immediate en masse release for pretrial 

detainees and incarcerated prisoners.  

Pretrial detainees have a limited protected liberty interest that is effectuated 

by a court’s individualized bail assessment, which considers the nature and 

circumstances of the offense, the defendant’s characteristics, and the danger to the 

community. Mont. Code Ann. § 46-9-109; State v. Spady, 2015 MT 218, ¶¶ 33-34, 

380 Mont. 179, 354 P.3d 590. Pretrial detention protects the community and 

ensures a defendant’s appearance at trial. Spady, ¶ 34; Mont. Code Ann. § 46-9-

108(1). Pretrial detention does not violate due process when it is reasonably related 

to those legitimate interests. United States v. Salerno, 481 U.S. 739, 748-49 (1987). 

COVID-19 has no effect on a pretrial detainee’s due process rights so long as a 

court has analyzed whether an individual’s pretrial confinement would serve a 

legitimate government interest. See e.g. United States v. Martin, 2020 U.S. Dist. 

LEXIS 46046 at *10-11 (D. Md. Mar. 17, 2020) (conducting an individualized 

assessment and denying defendant’s appeal of a pretrial detention order, despite 

the defendant’s asthma diagnosis and fear of exposure from COVID-19.) 

A convicted person has “no constitutional or inherent right” to be released 

before a valid sentence expires. Greenholtz v. Inmates of Neb. Penal & 

Correctional Complex, 442 U.S. 1, 7 (1979) Further, a convicted person’s already 

diminished rights can be further “limited by institutional needs and objectives.” 
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Orozco v. Day, 281 Mont. 341, 352, 934 P.2d 1009, 1015 (1997) Convicted 

inmates do however enjoy procedural due process liberty rights related to issues 

such as good time credits, Wolff v. McDonnell, 418 U.S. 539 (1974), and the 

involuntary removal from prison to a medical hospital, Vitek v. Jones, 445 U.S. 

480 (1980). But, to even trigger a recognized procedural due process right, a prison 

punishment must be an “atypical and significant hardship on the inmate in relation 

to the ordinary incidents of prison life.” Sandin v. Conner, 515 U.S. 472, 484 

(1995). 

DRM fails to show such a prison punishment. COVID-19 is a communicable 

virus, not an atypical punishment imposed on prisoners. Thus, DRM cannot even 

trigger a hypothetical procedural due process protection. And the proper 

administration of prisoner medical care is analyzed under the Eighth Amendment, 

not the Due Process Clause. See Wilson, ¶¶ 28-29. As demonstrated above, that 

claim fails.  

Even if this Court were to examine whether DOC failed to follow a certain 

process for medical care, DRM does not assert any specific inaction on DOC’s 

part. Rather, its entire due process argument rests on its statement that “it would be 

unconscionable to expose a person to a severe disease without taking precautions 

to mitigate the risk of acquiring it.” (Pet. 11.) DRM’s claim ignores that DOC has 

taken, and continues to take, extraordinary mitigative action in response to 
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COVID-19 in accordance with CDC prison guidelines to protect inmate safety, as 

described above. Notwithstanding that DRM has no constitutionally protected 

liberty interest to an immediate en masse prisoner release, the government’s 

interest in detaining and incarcerating individuals that pose dangers to the 

community clearly outweighs DRM’s proffered interest. Moreover, indiscriminate 

release is inconsistent with victims’ rights to notice and participation. Mont. Code 

Ann. § 46-24-212. 

IV. Granting DRM’s requested relief would have serious implications 
for separation of powers. 

DRM essentially asks this Court not only to manage functions ordinarily 

exercised by trial courts, but also to assume the executive branch’s response to the 

COVID-19 crisis as it pertains to incarcerated individuals. This Court should 

decline DRM’s invitation to indiscriminately modify sentences and order the 

wholesale release of entire categories of convicted offenders and pretrial detainees. 

Such relief would require the Court to impermissibly intrude on the prerogatives of 

the executive and legislative branches. 

The United States Supreme Court has observed that “[r]unning a prison is an 

inordinately difficult undertaking that requires expertise, planning, and the 

commitment of resources, all of which are peculiarly within the province of the 

legislative and executive branches of government.” Turner v. Safley, 482 U.S. 78, 
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84-85 (1987). Accordingly, “separation of powers concerns counsel a policy of 

judicial restraint.” Id. .  

This Court similarly recognizes that the coequal branches of government 

have distinct roles regarding criminal sentences: “[t]he power scheme regarding 

criminal sentencing statutes is that the legislative branch enacts statutes”; “the 

judicial branch construes and interprets legislative acts and determines whether a 

particular law conforms to the Constitution; and the executive branch enforces 

those statutes.” State v. Webb, 2005 MT 5, ¶ 36, 325 Mont. 317, 106 P.3d 521. It is 

the Legislature’s province “to distinguish between criminal offenses and to 

establish punishments.” Id. . Courts have no “inherent” authority to impose 

probation and parole conditions, and courts have no sentencing authority absent a 

statutory grant. State v. Lessard, 2008 MT 192, ¶ 14, 344 Mont. 26, 185 P.3d 1013; 

State v. Burch, 2008 MT 118, ¶ 36, 342 Mont. 499, 182 P.3d 66. Further, courts 

lack jurisdiction to vacate or modify a valid sentence except as expressly provided 

by statute. State v. Hanners, 254 Mont. 524, 526, 839 P.2d 1267, 1268 (1992). 

Of course, separation of powers principles do not prevent a court from 

declaring specific actions of prison officials unconstitutional, but DRM seeks far 

more. DRM wants all prisoners older than 60 or eligible for nonmedical parole 
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who were not convicted of an offense in Title 45, Chapter 54, all prisoners eligible 

for medical parole, regardless of offense; and all prisoners incarcerated solely on 

probation violations released, immediately, “with or without conditions.” (Pet. 13.) 

DRM thus wants this Court to override the Parole Board’s prerogatives to grant 

parole and the Governor’s prerogative to determine clemency without any 

consideration of individualized circumstances, including victims’ safety, prison 

conduct, community risk, or even whether these inmates have someplace to go 

upon release. 

DRM extends this same impractical approach to pretrial detainees, asking 

this Court to release essentially all pretrial detainees. (Pet. 12.) While at first blush, 

DRM’s request appears cabined to pretrial detainees who cannot afford bail, that 

limitation is illusory because every accused person is constitutionally entitled to 

bail, except for capital offenses; pretrial detainees, by definition, are in custody 

because they could not post the court-ordered bail. Mont. Const. art. II, § 21. DRM 

would require even the immediate release of detainees accused of serious violent 

 
4 DRM’s suggestion that only offenses enumerated in Title 45, Chapter 5 are 

violent or serious is unsound. Many serious and dangerous offenses are not within 
that chapter, such as arson (45-6-103); burglary (45-6-204); inchoate offenses 
(45-6-Part 3); offenses related to unlawful possession or use firearms, explosives, 
and other weapons (45-8-Part 3); street terrorism offenses (45-8-Part 4); dangerous 
drug offenses (45-9-Part 1). 

Jodi Hausen
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or sexual offenses if they are over 60 years old or at high risk of COVID-19 

complications. (Pet. 12-13.) 

In essence, DRM asks this Court to take the power of executive clemency 

that is constitutionally delegated to the Governor. Mont. Const. art. IV, § 12. DRM 

presents no statutory authority that would empower the judiciary to engage in 

wholesale modification or vacatur of sentences in this manner. Notably, denying 

DRM’s request would not preclude individual detainees or prisoners from seeking 

to modify pretrial or sentencing conditions under existing statutes or from seeking 

release under existing mechanisms such as habeas corpus. These types of motions 

can properly be considered by courts on a case-by-case basis as this Court did in 

Smith, 2020 Mont. LEXIS 954.5 

Finally, while no one questions the demand for a response to the COVID-19 

crisis, the Governor has exercised his statutory authority to undertake that 

response. It is the Governor who has authority to declare a state of emergency. 

Mont. Code Ann. § 10-3-302. And it is the Governor who has statutory authority to 

suspend laws, order the cooperation of state agencies, and take other measures to 

 
5 DRM has submitted a Hawaii Supreme Court order appointing a special 

master. This, however, was an agreed order, and says nothing about the Court’s 
authority in the absence of the executive branch's consent. Further, Hawaii’s 
sentencing structure is entirely different from that of Montana. (Michael Decl., 
¶ 18.) 

Jodi Hausen
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cope with the emergency. Mont. Code Ann. § 10-3-104(2). This Court should 

decline to take on a role assigned to the executive.  

CONCLUSION 

 This Court should deny DRM’s Petition. 

Respectfully submitted this 6th day of April, 2020. 

TIMOTHY C. FOX 
Montana Attorney General 
215 North Sanders 
P.O. Box 201401 
Helena, MT 59620-1401 

 
By:  /s/ Matthew T. Cochenour   
 MATTHEW T. COCHENOUR 
 Acting Solicitor General 
 KIRSTEN K. MADSEN 
 CHRISTOPHER D. ABBOTT 
 ROY BROWN 
 Assistant Attorneys General 
 

 



20 

CERTIFICATE OF COMPLIANCE 

 Pursuant to Rule 11 of the Montana Rules of Appellate Procedure, I certify 

that this principal brief is printed with a proportionately spaced Times New Roman 

text typeface of 14 points; is double-spaced except for footnotes and for quoted and 

indented material; and the word count calculated by Microsoft Word for Windows 

is 4,000 words, excluding certificate of service and certificate of compliance. 

 
   /s/ Matthew T. Cochenour   
   MATTHEW T. COCHENOUR 
   Acting Solicitor General 

  



21 

IN THE SUPREME COURT OF THE STATE OF MONTANA 
No. OP 20-0189 

 
DISABILITY RIGHTS MONTANA, 
   Petitioner, 
 v. 
MONTANA JUDICIAL DISTRICTS 1–22, MONTANA COURTS OF 
LIMITED JURISDICTION, MONTANA DEPARTMENT OF 
CORRECTIONS, and THE MONTANA BOARD OF PARDONS AND 
PAROLE, 
   Respondents. 
 

SUPPLEMENTAL APPENDIX 

CDC Interim Guidance for Correctional and Detention Facilities .................... Ex. A 

Executive Directive on Correctional Facilities .................................................. Ex. B 

2020-03-17 Montana Department of Corrections letter to ACLU Montana ..... Ex. C 

2020-03-25 Montana Department of Corrections letter to ACLU Montana ..... Ex. D 

COVID-19 Summary of Jail and Detention Facility Protocols .......................... Ex. E 

Declaration of Reginald D. Michael (April 6, 2020) ....................................... App. A 

Declaration of Annette Carter (April 5, 2020) ................................................. App. B 

Declaration of Joshua Racki (April 3, 2020) ................................................... App. C 

Declaration of Nanette Gilbertson (April 6, 2020) .......................................... App. D 

Affidavit of Captain Jim Anderson (April 3, 2020) ........................................ App. E 

Affidavit of Yellowstone County Sheriff Mike Linder (April 3, 2020) .......... App. F 

Affidavit of Captain Nicholas Rauser (April 3, 2020) .................................... App. G 

Affidavit of Pat Roos (April 3, 2020) .............................................................. App. H 



CERTIFICATE OF SERVICE

I, Matthew Thompson Cochenour, hereby certify that I have served true and accurate copies of 
the foregoing Response/Objection - Petition for Writ to the following on 04-06-2020:

Justin P. Stalpes (Attorney)
1946 Stadium Drive, Suite 1
Bozeman MT 59715
Representing: Disability Rights Montana
Service Method: eService

Alexander H. Rate (Attorney)
713 Loch Leven Drive
Livingston MT 59047
Representing: Disability Rights Montana
Service Method: eService

Colleen Elizabeth Ambrose (Attorney)
5 South Last Chance Gulch
P.O. Box 201301
Helena MT 59620-1301
Representing: Corrections, Department of
Service Method: eService

Timothy Charles Fox (Prosecutor)
Montana Attorney General
215 North Sanders
PO Box 201401
Helena MT 59620
Representing: Board of Pardons and Parole, State of Montana
Service Method: eService

Courts of Limited Jurisdiction (Respondent)
Supreme Court  Administrator's Office
P.O. Box 203005
Helena MT 59620-3005
Service Method: Conventional

Montana Judicial Districts 1-22 (Respondent)
228 Broadwater St
Helena MT 59601



Service Method: Conventional

 
 Electronically signed by Rochell Standish on behalf of Matthew Thompson Cochenour

Dated: 04-06-2020


