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On April 1, 2020, Disability Rights Montana (DRM) filed an Emergency

Petition for Extraordinary Writ, Mandamus Relief and Writ of Supervisory Control,

requesting the Montana Supreme Court to order the Eighth Judicial District Court

and the other 21 judicial districts in Montana to "immediately reduce the numbers

of people who are now in or who will enter Montana jails, prisons, and houses of

incarceration." On April 1, 2020, the Montana Supreme Court issued its order

granting five days for Montana district courts to respond. Because of the

understandably short timeline, there is inadequate time for judges in this district to

meet, coordinate, and file a response on behalf of the entire District. Moreover, it is

likely that each judge will view the facts through a different prism. Accordingly, the

undersigned responds solely on behalf of Department B, Eighth Judicial District,

Cascade County.

As an initial matter, this Court acknowledges and agrees with most of DRM's

statements of the facts at pp. 2-3 of its petition. The State and the country are in a

health emergency crisis caused by a deadly virus, COVID-19. The housing of any

person in close quarters, based on the science, increases the risk to all such persons.

The Court has no knowledge about whether care rationing is likely to occur in

Cascade County or elsewhere in Montana but agrees that resources for medical care

for inmates were thin before the virus struck.
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Having any person confined in close quarters with many other persons is still

a problem, which the undersigned acknowledges. The Vera Institute of Justice

issued a report in 2019 showing that between 1983 and 2015 the incarceration rate

in Montana increased by 355%. Between 1970 and 2015, the rate of jail detention

has increased by 578%.1 Without COVID-19, this is alarming. Based on the

undersigned's experience, this increase is likely directly related to the overwhelming

methamphetamine problem in this County, combined with poverty.

DRM points to an order of Chiefjustice Donald Beatty, of the South Carolina

Supreme Court, as an example of what courts should do: release all inmates awaiting

trial for noncapital offenses on conditions. The order expressly requires, "[a]ny

person charged with a non-capital crime shall be ordered released pending trial on

his own recognizance without surety, unless an unreasonable danger to the

community will result or the accused is an extreme flight risk." (emphasis added).

See, p. 4, Petition, fn. 12.

The undersigned acknowledges and has affirmatively taken action to do the

things required by the orders of Chief Justice McGrath which are intended to not

only "flatten the curve of the infection rate of the dangerous virus, but to avoid

sentencing presumptively innocent and persons convicted of noncapital offenses to

https://www.vera.orgjdownloads/pdfdownloads/state-incarceration-trends-montana.pdf
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death.' Although the petition asserts that "Cascade County....has refused to release

any individuals because of the COVID-19 pandemic," this assertion, although

understandable based on the cited news article,3 is incorrect. The detention facility

in this County has had a severe overcrowding issue for years.

For two and one half years before COVID-19 hit the country, the undersigned,

on behalf of the judges in this District, convened a group of community leaders,

including the Montana Supreme Court, City and County Commissioners, the head

of the Montana Highway Patrol, the former Sheriff, representatives of the Great Falls

Police Department, the Office of the Public Defender, and the County Attorney, to

attempt to find an economically feasible pretrial supervision program. The group

met regularly and identified some potential solutions to high pretrial detention rates.

After the new Sheriff took office, the County supported a pretrial supervision

plan, and drafted a framework for such a program. Unfortunately, the

Commissioners did not have room in the budget for a robust program. However, the

County Attorney worked with the County and the Supreme Court to implement parts

of the Arnold Foundation Risk Assessment tool, which gives judges additional

information to consider about public safety, flight, and recidivism risk when

considering bail and release.

2 These efforts began in this Court before the orders were issued.
3 Petition, p. 5, fn. 16.
https://www.krtv.cominews/state/montana-and-regional-news/face-the-state-jail-overcrowding
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Most of the detained defendants for whom this Court has responsibility are

addicts and/or have mental health problems which, untreated, make them a

community safety risk. This Court is routinely making chemical dependency and/or

mental health evaluations and treatment a condition of release. These efforts have

been helpful. However, without adequate funding from the Legislature, it is not

possible to properly supervise many detainees to ensure public safety.

To respond to that funding gap, the undersigned, with the assistance of Judge

Parker and Special Master Grubich, has operated a de facto pretrial supervision

program for some pretrial detainees who need treatment and appear to be amenable

to supervision: every morning, Monday through Friday, at 8 a.m., they check in with

the judge to report on their compliance and progress on addiction or mental health

treatment, and job hunting, where appropriate. There have been failures, because

relapses are part of addiction, and there have been many successes, with people

leaving the system successful and contributing citizens. The program currently

continues via telephone, which is far less helpful than face to face meetings, because

of COVID-19. The point is that pretrial supervision works for many people. But it

needs dollars to realistically operate. One or two judges cannot supervise more than

30 people and carry the workload this District carries.5

5 In 2019, this District had 1,296 new criminal filings, 599 new youth in need of care filings, and 1,361 civil
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The judges in this District have used information provided by the Sheriff and

the County Attorney, even before this pandemic, to identify inmates who, because

of jail overcrowding, could be released based on low risk to reoffend and low flight

risk, as well as low risk of causing a public safety hazard. These efforts increased

as news and science about the pandemic grew. The Cascade County Detention

Center is still overcrowded, but the jail population is at its lowest in years.

While DRM asserts that Cascade County has refused to follow the Supreme

Court's order, the above facts demonstrate that this assertion is not supported.

Moreover, although the Sheriff has made public statements about his willingness to

release inmates, as a matter of law, the decision is not his. It is the responsibility of

the judges. Judges have the duty to apply Article II, §21 of the Montana

Constitution, and § 46-9-301, MCA, which requires bail to be a reasonable amount,

and also set in consideration of (1) ensuring the defendant's presence at hearings

and trial; (2) sufficiency to ensure compliance with release conditions; (3)

sufficiency to protect the public from bodily injury; (4) lack of oppressiveness; (5)

relationship to the charged offense; (6) the defendant's financial resources; (7) the

defendant's criminal history; (8) the defendant's ties to the community and length

of time residing here; (9) the defendants family relationships and ties; (10) the

defendants mental health status and of participation in a mental health treatment

program; (11) the defendants employment status; and (12) sufficient to cover fines.
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The rub is, then, circular. And all roads lead to inadequate funding. Presently,

the CCDC is housing approximately 35 inmates who have been sentenced to the

Department of Corrections. For weeks, perhaps longer, the DOC has not transferred

these inmates so that the sentencing policies of the State of Montana, including

punishment and rehabilitation, can begin. They are being warehoused. This Court

signed 9 orders on the day following the filing of DRM's petition that these inmates

be moved. In addition, the CCDC is holding inmates with apparently severe mental

health issues. The majority of the other pretrial detainees being held at the order of

the undersigned are persons with untreated drug addictions who are at moderate to

high risk of reoffending. These need evaluation and treatment.

Understandably, local addictions counselors are not visiting the jail to

evaluate them, so the addicted inmates cannot move into treatment while awaiting

disposition of their cases. The Court has inquired about the possibility of remote,

electronic evaluations via Zoom or Skype, but the manpower and resource needs of

the CCDC are already stretched to transparency by needs of the local courts. The

Montana State Hospital is apparently refusing people who are in need of mental

health evaluations and treatment. While this Court has no desire to leave people

who need treatment and who would not be dangerous if treated, in jail, it has no

choice. The County and the State do not offer pretrial supervision. It is unsafe to

bring people to the courthouse for check-ins and expose court staff and lawyers. It
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is unsafe to simply release people without treatment, if there is a strong risk that they

will reoffend or hurt an innocent citizen.

The Court agrees that prison officials may not "ignore a condition of

confinement that is sure or very likely to cause serious illness and needless suffering

the next week or month or year. " Helling v. McKinney, 509 U.S. 25, 33, 113 S. Ct.

2475, 125 L. Ed. 2d 22 (1993). The Court also agrees that COVID-19 may cause

serious illness and needless suffering.

A constitutional violation occurs where deprivation was "sufficiently serious"

and the official has acted with "deliberate indifference" to inmate health or safety.

Wilson v. Seiter, 501 U.S. 294 298 (1991); Farmer v. Brennan, 511 U.S. 825, 828,

833 (1994); Jett v. Penner, 439 F.3d 1091, 1096 (9' Cir. 2006) (deliberate

indifference to inmates' serious medical needs); Doty v. County of Lassen, 37 F.3d

540, 546 (9th Cir. 1994) (deliberate indifference to inmates' serious mental health

care needs.

Deliberate indifference is shown where a public entity "(1) had a policy that

posed a substantial risk of serious harm . . .; and (2) kn[ew] that its policy posed this

risk." Id. It may also be shown by demonstrating, "systematic or gross deficiencies

in staffing, facilities, equipment or procedures." Ramos v. Lamm, 639 F.2d 559, 575

(10 h̀ Cir. 1980) Madrid v. Gomez, 889 F. Supp. 1146, 1256 (N.D. Cal.
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1995) ("...deliberate indifference can be shown by proving either a pattern of

negligent acts or serious systemic deficiencies in the prison's health care program.").

Moreover, the Ninth Circuit Court of Appeals recognized a substantial risk of

harm to prisoners based on a sustained exposure to asbestos in one instance, and

from deprivation of exercise in another. Wallis v. Baldwin, 70 F.3d 1074, 1076 (9th

Cir. 1995); Thomas v. Ponder, 611 F.3d 1144, 1151 n. 5 (9th Cir.2010). The

question, in determining deliberate indifference, is whether prison officials are

subjectively aware of a 'serious risk of substantial harm.'" Farmer, 511 U.S. at

837; Helling, 509 U.S. at 32.

In this case, while the Court agrees that if possible, more should be done to

protect inmates, including presumptively innocent pretrial detainees, and convicted

felons, it is struggling with what more it can do. It has a responsibility to keep the

community safe from potentially unsafe (if unsupervised) inmates, and it has a

potentially diametrically opposed responsibility to do something to prevent serious

illness or death of those same inmates. The undersigned has been proactively

releasing inmates at the time of initial appearance, reducing bail as much as possible

for inmates being held, and attempting to find creative pretrial supervision solutions

to keep the community safe and enhance the success of inmates who are addicted to

drugs or have mental health problems by requiring evaluations and treatment.

EIGHTH JUDICIAL DISTRICT - HON ELIZABETH BEST RESPONSE - 9



There are some solutions that might help district courts, however. The

Department of Corrections should be required to transfer inmates from the CCDC to

appropriate programs. Doing so would reduce the jail population by 35 people. The

Montana State Hospital should be required to accept inmates with mental health

problems, or, if necessary, the State should devote resources to finding facilities who

can take MSH overflow. The State should immediately budget money for pretrial

detainees so that they can be released for treatment of addictions, while supervised.

The Court respects and appreciates the leadership role that the Montana

Supreme Court and Chief Justice McGrath have taken in responding to COVID-19.

This leadership reflects concern for the fundamental rights of inmates and citizens

who are presumed innocent of the charges against them. DRM has acknowledged

and expressed appreciation for those efforts. District courts have taken their

responsibilities to these populations and to community safety seriously and have

done what they can. Now, other State branches, entities, and departments, must do

more.

Respectfully submitted,

/s/ Elizabeth A. Best
Hon. Elizabeth A. Best
Eighth Judicial District Court
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