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FILED 
DEC I 4 2022 

ANGIE SPARKS, Clerk of District Court 

lflf CQLEMAN'eputy Clark 

MONTANA FIRST JUDICIAL DISTRICT COURT 
LEWIS AND CLARK COUNTY 

JAYSON O'NEILL, 

Petitioner, 

V. 

GREG GIANFORTE, in his official 
capacity as GOVERNOR OF 
MONTANA, 

Defendant. 

Cause No. CDV-2021-951 

ORDER ON 
CROSS MOTIONS FOR 

SUMMARY JUDGMENT 

18 The issue before the court is whether a form and related 

19 communications shared between executive branch agencies and the Governor are 

20 subject to public disclosure under Montana's constitutional right to know, Mont. 

21 Const. Art. II, Sec. 9, or if they are entirely privileged under one or more 

22 privilege doctrines: 1) the executive communications privilege, 2) the 

23 deliberative process privilege, or 3) the attorney-client privilege. Both parties 

24 have moved for summary judgment. The matter is fully briefed and ready for 

25 decision. 



1 BACKGROUND 

2 Plaintiff Jayson O'Neill requested from the Governor "any 2021 

3 Agency Bill Monitoring Form(s) and/or any emails referring to 2021 Agency Bill 

4 Monitoring Form(s) sent to or from (1) any member of the Governor's legal staff 

5 or (2) Lieutenant Governor Juras." Comp!. Ex. A at 3 (Email Exchange Between 

6 J. O'Neill and G. Gelinas). The Governor categorically denied Plaintiffs request, 

7 claiming that the Agency Bill Monitoring Forms (ABMs) and related emails were 

8 privileged in their entirety under the attorney-client privilege because they were 

9 "produced by attorneys and/or circulated to attorneys in certain executive branch 

1 o agencies for legal advice regarding legislative bills passed by the 2021 

11 Legislature." Compl. Ex. B (Letter from A. Milanovich to J. O'Neill (July 9, 

12 2021)). The Governor asserted that the ABMs and related emails were "not 

13 subject to Montana's disclosure requirements." Id. 

14 Plaintiff responded to the Governor's denial by asserting that the 

15 "Montana Constitution does not permit a government entity to categorically 

16 withhold a public document because some of its contents may implicate the 

17 attorney-client privilege." Compl. Ex. C (Letter from J. O'Neill to A. Milanovich 

18 (July 22, 2021)). Plaintiff requested that the Governor produce the responsive 

19 documents and withhold information through redaction and/or a privilege log. Id. 

20 The Governor responded, again claiming that the ABMs and 

21 related emails are "privileged in their entirety." Compl. Ex. D (Letter from A. 

22 Milanovich to J. O'Neill (Sept. 2, 2021)). Furthermore, the Governor claimed 

23 that redacted materials and a privilege log would still "disclose which bills were 

24 reviewed, and by whom, with the effect of chilling candid legal communication 

25 among agency counsel." Id. The Governor drew parallels to certain privileges 
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1 held by the judiciary, stating: "[j]ust as judicial deliberation enjoys 

2 confidentiality prior to the publication of an opinion of the court, so too a 

3 governor enjoys confidentiality prior to an action he or she may take-in this 

4 case, the decision to sign, veto, or amend legislation." Id. The Governor said he 

5 would only produce responsive documents and a privilege log "to a court for in 

6 camera review if directed by that court." Id. O'Neill then brought this action to 

7 compel the Governor to produce the documents. 

8 LEGAL STANDARD 

9 Under Mont. R. Civ. P. 56(c)(3), summary judgment is appropriate 

10 "when the moving party demonstrates both the absence of any genuine issues of 

11 material fact and entitlement to judgment as a matter of law." Albert v. City of 

12 Billings, 2012 MT 159, ~ 15,365 Mont. 454,457,282 P.3d 704, 707. When the 

13 material facts are undisputed, com1s "identify the applicable law, apply it to the 

14 uncontroverted facts, and determine who prevails." Yorlum Props., Ltd. V. 

15 Lincoln County, 2013 MT 298, ~ 12,372 Mont. 159, 311 P.3d 748. When there 

16 are cross-motions for summary judgment, a district court must evaluate each 

17 party's motion on its own merits. First Nat'! Props., LLC v. Joel D. Hillstead Tr., 

18 2020 MT 211, ~ 20,401 Mont. 59,472 P.3d 134. 

19 FACTS 

20 The Governor does not dispute that his Office and the executive 

21 agencies are public bodies against which the right to know provision is 

22 enforceable. Likewise, the Governor has not asserted an individual privacy 

23 interest. The crux of the case is whether the ABMs and related emails are 

24 "documents of public bodies" and subject to public disclosure under the right to 

25 Ill// 
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1 know, or whether the documents are privileged in their entirety and categorically 

2 exempt from disclosure. This is a mixed question of fact and law. 

3 The purpose of the ABMs and most of their content are also 

4 undisputed, although neither O'Neill nor this court have had an opportunity to 

5 see one-not even a blank copy. Pl. 's Br. Supp. MSJ at 1. The Governor 

6 acknowledges using ABMs "to facilitate communications" between the agencies 

7 and the Governor's Office "regarding bills being debated by the 67th Montana 

8 Legislature that implicated agencies in some way." Def. Br. Supp. Mot. CMSJ at 

9 3 (citing Milanovich Deel., ,r 3). The known content of the ABM forms included: 

1 o "(i) a summary of the bill from the agency's perspective; (ii) whether the agency 

11 had proposed the bill; (iii) whether or not the agency recommended the Governor 

12 sign into law or veto the bill if passed by the Montana Legislature; and (iv) 

13 whether the agency and/or its attorneys believed the bill would 'likely trigger 

14 litigation on passage."' Id. ( citing Milanovich Deel. ,r 5). The ABMs "were 

15 designed to advise the Governor as part of his deliberations." Id. (citing 

16 Milanovich Deel. ,r 6). Whether the ABMs were made within the confines of the 

17 attorney-client relationship, whether they were shared with others outside that 

18 relationship, and the extent to which they contained legal advice all remain in 

19 dispute. 

20 APPLICABLE LAW 

21 "The Constitution is the supreme law of this State. Its mandate 

22 must be followed by each of the three branches of government." The Associated 

23 Press v. Bd. of Pub. Educ., 246 Mont. 3 86, 3 91, 804 P .2d 3 7 6, 3 79 ( 1991 ). In 

24 construing constitutional provisions, the "intent of the Framers controls the 

25 Court's interpretation." Nelson v. City of Billings, 2018 MT 36, ,r 14, 
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1 390 Mont. 290,412 P.3d 1058. The Court "determine[s] constitutional intent not 

2 only from the plain meaning of the language used, but also in light of the 

3 historical and surrounding circumstances under which the Framers drafted the 

4 Constitution, the nature of the subject matter they faced, and the objective they 

5 sought to achieve." Id. 

6 The right to know is found in Article II, Section 9, of the Montana 

7 Constitution. It provides that "[n]o person shall be deprived of the right to 

8 examine documents or to observe deliberations of all public bodies or agencies of 

9 state government and its subdivisions, except in cases in which the demand of 

10 individual privacy clearly exceeds the merits of public disclosure." Mont. Const. 

11 Art. II, Sec. 9. The Supreme Court has long said that the right to know provision 

12 "speaks for itself," and "applies to all persons and public bodies of the state and 

13 its subdivisions without exception." The Associated Press, 246 Mont. at 391. 

14 The Supreme Court has also consistently maintained that the right 

15 to know is a fundamental right "subject to the highest degree of protection," and 

16 the Court has construed it "as creating 'a constitutional presumption that every 

17 document within the possession of public officials is subject to inspection."' 

18 Nelson, ilil 13, 17 (quoting Bryan v. Yellowstone County Elem. Sch. Dist. No. 2, 

19 2002 MT 264, il 39,312 Mont. 257, 60 P.3d 381). "Like other constitutional 

20 rights, however, the right to know is not absolute." Id. 

21 The primary limitation on the right to know is the right to 

22 individual privacy, which is written into Art. II, Sec. 9, itself and codified in Art. 

23 II, Sec. 10. But the Supreme Court has also recognized statutory and common 

24 law doctrines of privilege that can act as limits on the right to know, including 

25 attorney-client privilege. Nelson, ,r 30. Importantly, the attorney-client privilege 
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1 "has deep roots in the American legal system," and has been "ingrained in 

2 Montana's legal landscape" since 1867. Id. ,r 27. 

3 While "the fundamental right to know is not absolute, neither are 

4 these privileges," especially when they are applied to public bodies and 

5 government agencies. Id. ,r 31. The Court has recognized that the "attorney-client 

6 privilege raises special concerns when the client is a government entity," that the 

7 privilege should not be used "for public bodies and government agencies to 

8 impede transparency," and therefore "construe[s] the attorney-client privilege 

9 narrowly because it obstructs the truth-finding process." Id. ,r,r 31-33 ( citing 

10 Am. Zurich Ins. Co. v. Mont. Thirteenth Judicial Dist. Court, 2012 MT 61, ,r 10, 

11 364 Mont. 299, 303, 280 P.3d 240, 245). As such, "attorney-client 'privilege 

12 protects only those disclosures' made by the client 'to obtain informed legal 

13 advice' and the legal advice given." Id. ,r 34 (citing Draggin' Y Cattle Co. v. 

14 Addink, 2013 MT 319, ,r 41, 372 Mont. 334, 345, 312 P.3d 451, 459 (quoting 

15 Am. Zurich Ins. Co., ,r 10)). Furthermore, when asserting a privilege in response 

16 to a right to know request, "the government entity asserting" the privilege "has 

1 7 the burden of proving the application and scope of the asserted privilege to the 

18 court upon in camera inspection." Id. ,r 36. 

19 Right to know review consists of a three-step process. Yellowstone 

20 County v. Billings Gazette, 2006 MT 218, ,r 18,333 Mont. 390,395, 

21 143 P.3d 135, 139 (citing Bryan, ,r 33; Becky v. Butte-Silver Bow Sch. Dist. 1, 

22 274 Mont. 131, 136, 906 P.2d 193 (1995)). First, courts must consider whether 

23 the provision applies to the specific public body against whom enforcement is 

24 sought. Id. Second, courts must determine whether the documents in question are 

25 "documents of public bodies" subject to public inspection. Id. While "documents 
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1 of public bodies" is not defined in the Montana Constitution, the Court has 

2 interpreted it "to mean documents generated or maintained by a public body 

3 which are somehow related to the function and duties of that body." Nelson, ,r 12; 

4 Bryan, ,r 35 (quoting Becky, 906 P.2d at 196). Finally, courts must decide 

5 whether an individual privacy interest is present, and if so, whether it clearly 

6 exceeds the merits of public disclosure. Yellowstone County, ,r 18. The Court has 

7 held agency regulations that declare documents "confidential on a wholesale 

8 basis" as unconstitutional on their face. AP, Inc. v. Mont. Dep 't of Revenue, 

9 2000 MT 160, ,r 28, 300 Mont. 233, 4 P.3d 5. 

1 o In Nelson v. City of Billings, the Court held that privileged 

11 materials are not "documents of public bodies," and therefore not subject to 

12 public disclosure under the right to know. Nelson, ,I 30. See also Nelson, ,r 43 

13 (McKinnon concurring). Notably, the Nelson Court said that case did not require 

14 a determination of circumstances in which a government entity's "claimed 

15 privileges could yield to the right to know," and it "decline[ d] to speculate." Id. 

16 ,r 37. Justice McKinnon critiqued the majority's "approach of defining a 

17 constitutional right by a statutory privilege," and predicted that "[s]uch an 

18 approach will prove difficult when citizens have a need, for example, to learn of 

19 government practices that can only be ascertained by examining documents 

20 created in the context of the government's relationship with counsel." Id. ,r 41 

21 (McKinnon concurring). This is that case. 

22 ///// 

23 I/Ill 

24 ///// 

25 Ill// 
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1 DISCUSSION 

2 I. Are the ABMs and related emails categorically exempt from the 

3 right to know under some form of executive privilege? 

4 Executive privilege has not been precisely or uniformly defined by 

5 courts. Guy v. Judicial Nominating Comm'n, 659 A.2d 777, 782, 783 (Del. Super. 

6 Ct. 1995). Also known as the "state secret privilege," the doctrine can shield 

7 "materials prepared by or for the governor," as well as a chief executive's 

8 "deliberative and mental processes." Id. (citing Times Mirror Co. v. Superior 

9 Court, 53 Cal. 3d 1325, 283 Cal. Rptr. 893,902 n. 10,905,813 P.2d 240 (1991)). 

10 Here, the Governor has asserted both strains: the executive communications 

11 privilege, and the deliberative process privilege. Plaintiff contends that, in 

12 Montana, executive privilege "lacks the claim to tradition held by the attorney-

13 client privilege and did not preexist the ratification of the Montana Constitution." 

14 Pl.'s Reply Br. at 8. The Governor argues that the executive communications 

15 privilege and deliberative process privilege are "not identical," Def. Br. Supp. 

16 CMSJ at 11 ( quoting Gwich 'in Steering Comm. V State, Off. of the Governor, 

17 10 P.3d 572, 578-79 (Alaska 2000)), but the constitutional analysis for both is the 

18 same. 

19 When faced with a unique state constitutional issue, the Montana 

20 Supreme Court will often "refuse to resort to law from other forums in 

21 interpreting our own Constitution." The Associated Press v. Bd. of Pub. Educ. at 

22 391. See also Butte Cmty. Union v. Lewis, 219 Mont. 426, 433, 712 P.2d 1309, 

23 1313 (1986) ("We will not be bound by decisions of the United States Supreme 

24 Court where independent state grounds exist for developing heightened and 

25 Ill// 
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1 expanded rights under our state constitution."); State v. Bullock, 272 Mont. 361, 

2 382, 384, 901 P.2d 61 (1995) (Montana Supreme Court has "refused" to "march 

3 lockstep" with the United States Supreme Court, and "Montana's unique 

4 constitutional language" affords citizens greater rights than the U.S. 

5 Constitution). Here, most of the Governor's legal authority supporting executive 

6 privilege is from other jurisdictions, and it is not compelling in light of the 

7 "unique, clear, and unequivocal" language of Art. II, Sec. 9. Id. However, the 

8 Governor has raised three Montana cases in support of his argument that 

9 executive privilege is "necessary for the integrity of government." Def. Reply Br. 

1 o at 6; Nelson, ,I 20 ( quoting Mont. Const. Convention, Verbatim Transcript, 

11 March 7, 1972, p. 1678). 

12 The first case that the Governor cites in support of this argument is 

13 Nelson v. City of Billings. The Governor contends that Nelson stands for the 

14 proposition that certain legal privileges, recognized by Montana law or the 

15 common law before adoption of the 1972 Constitution, are "necessary for the 

16 integrity of government" and categorically exempt certain government 

17 documents from disclosure under the right to know. Id. But Nelson is 

18 distinguishable from this case for two important reasons. 

19 First, the public bodies in Nelson did not claim a complete, 

20 categorical exemption from the right to know. In fact, they provided over seven 

21 thousand pages of responsive documents and a privilege log. Nelson, ,I 7. That is 

22 why the Court explicitly stated that Nelson did not require a determination of the 

23 circumstances in which a government entity's "claimed privileges could yield to 

24 the right to know," and "decline[d] to speculate." Id. ,I 37. In this case, the 

25 ///// 
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1 Governor is asserting a categorical exemption from the right to know and has not 

2 disclosed any documents, not even a blank ABM form. Pl. 's Br. Supp. MSJ at 1. 

3 Second, while the Nelson Court did acknowledge that preexisting 

4 legal privileges, specifically the attorney-client privilege, can shield some 

5 government documents, it only reached that holding after finding the "convention 

6 deliberations clearly indicate[dJ' that privilege would survive the Constitution's 

7 enactment. Id. ,r 20 ( emphasis added). The delegates explicitly discussed the 

8 attorney-client privilege and the privilege protecting judicial deliberations. Id. 

9 ,r 21. ( citing Mont. Const. Convention, Verbatim Transcript, pp. 1673-78, 

1 o 2499-500). The delegates also discussed confidential criminal justice information 

11 (CCJI). Mont. Const. Convention, Verbatim Transcript, p. 1679. At no time did 

12 the delegates discuss executive or gubernatorial privileges that would exempt the 

13 Governor's deliberations or any documents pertaining to them. Plaintiff raised 

14 the following comment from Delegate Berg: "Now I want to see all agencies, in 

15 particular, opened up to the public. I want their documents examined; I want their 

16 deliberations open." Id. at 2499. Because the ABMs are a form filled out by 

17 agency personnel and deal with policy, namely, the passage of legislative bills, 

18 they are precisely the type of government document contemplated by the 

19 Framers. Because the U.S. Supreme Court did not recognize executive privilege 

20 until U.S. v. Nixon, 418 U.S. 683 (1974), it is not "clearly indicate[d]" that the 

21 Framers even knew of executive privilege, let alone intended it to survive 

22 enactment of Art. II, Sec. 9. Nelson, ,r 20. 

23 The second Montana case proffered by the Governor in support of 

24 an executive privilege is Crites v. Lewis & Clark Cty. by & through Cty. Att '.Y, 
25 2019 MT 161,396 Mont. 336,444 P.3d 1025. In Crites, the family of a murdered 

Order on Cross Motions for Summary Judgment-page 10 
CDV-2021-951 



1 man sought CCJI that was withheld because disclosure would compromise the 

2 criminal investigation. As discussed above, CCJI was explicitly brought up 

3 during the convention debates. Crites,~ 20; Mont. Const. Convention, Verbatim 

4 Transcript, p. 1679. The Court took note of this, stating, "the Framers explicitly 

5 considered how the right to know would apply to the protection of CCJI." Id. 

6 ( citing Nelson, ~ 19) (internal quotation omitted). There is no evidence that the 

7 Framers contemplated any kind of executive privilege like that the Governor now 

8 asserts. Furthermore, even though CCJI is not always subject to disclosure, "a 

9 district court is required to balance the conflict between the 'right to know' and 

10 the 'right to privacy"' during in camera review. Id.~ 12. The privilege is not 

11 absolute. 

12 Another factor distinguishing Crites is that, in addition to the 

13 Framers' intent, CCJI is confidential by statute. Mont. Code Ann.§ 44-5-303. 

14 Here, the Governor cites Montana's Public Records Act and the statutory 

15 definitions of"confidential information" and "public information." Mont. Code 

16 Ann. § 2-6-1001 ( 1) and (11 ). But nothing in the Public Records Act supports the 

17 Governor's claim that the ABMs are privileged or confidential. The statute 

18 explicitly lists four categories of "confidential information" for public records: 

19 constitutionally protected individual privacy interests, judicial deliberations, state 

20 facilities and information systems security, and information "designated as 

21 confidential by statute or through judicial decisions, findings, and orders." Mont. 

22 Code Ann.§ 2-6-1002(1)(a)-(d). Setting aside the Supreme Court's longstanding 

23 holding that "documents of public bodies" is much broader than the legislative 

24 construct of "public writings," Bryan,~ 35, the statute defines "public 

25 information" as "information prepared, owned, used, or retained by any public 

Order on Cross Motions for Summary Judgment - page 11 
CDV-2021-951 



1 agency relating to the transaction of official business, regardless of form," unless 

2 it is confidential by law. Mont. Code Ann. § 2-6-1002( 11 ). The statute goes on to 

3 say that "every person has a right to examine and obtain a copy of any public 

4 information of this state," and public officers may only withhold information 

5 relating to individual or public safety interests, or the security of public facilities. 

6 Mont. Code Ann.§ 2-6-1003(1)-(2). The Governor has not identified any 

7 Montana statute or judicial decision that recognizes an executive privilege, so 

8 even if this were an issue of statutory interpretation there is no basis for the 

9 privilege in Montana. 

1 o The third Montana case raised by the Governor in support of an 

11 executive privilege is McLaughlin v. Mont. State Legislature, 2021 MT 178, 405 

12 Mont. 1, 493 P.3d 980. The Governor argues that if the Judicial Branch can assert 

13 a form of deliberative privilege "when one co-equal branch of government has 

14 demanded that another co-equal branch produce government documents," the 

15 Executive Branch should also have that privilege "in analogous circumstances." 

16 Def. Reply Br. at 2, 4 (citing McLaughlin, ,r 47 n. 9; Crites, ,r 19). The 

17 Governor's interpretation of McLaughlin is problematic for two reasons. 

18 First, the McLaughlin Court did not hold that the requested 

19 documents were categorically shielded by deliberative privilege; it held that the 

20 legislative subpoenas at issue did not adequately relate to a legislative objective 

21 and were overbroad in scope. McLaughlin, ,r 49. While some of the documents 

22 were privileged as judicial deliberations, it was not the primary rationale behind 

23 the Court's ruling. The legislative subpoenas sought many types of information 

24 that are confidential by law, including: employee medical and disciplinary 

25 information; information about Youth Court matters; disability accommodations 
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1 requested by the public; and communications with law enforcement about 

2 potential security risks to individual judges. Id. ,r 47. Even if the McLaughlin 

3 court had relied on deliberative privilege, judicial deliberations were explicitly 

4 discussed during the convention. Mont. Const. Convention, Verbatim Transcript, 

5 pp. 2499-500. Pursuant to the Framers' intent to privilege judicial deliberations, 

6 they are also confidential by statute. Mont. Code Ann. 2-6-1002( 1 )( d). An 

7 executive deliberative privilege was not discussed, and it is not "clearly 

8 indicate[ d]" that the Framers were aware of the privilege, nor that they intended 

9 it to be an exception to the fundamental right to know. Nelson, ,I 20. 

1 o Second, these are not analogous circumstances. Here, it is not a 

11 rival branch of government requesting the documents, but a "person". Mont. 

12 Const. Art. II, Sec. 9. As Plaintiff observes, the "Governor's assertion of 

13 gubematori~l privilege does not create a conflict between the Executive and the 

14 Judiciary: it creates a conflict between the Executive and the people." Pl.'s Reply 

15 Br. at 14. Unlike the three branches of government, "[a]ll political power is 

16 vested in and derived from the people." Mont. Const. Art. II, Sec. 1. Unlike the 

17 Legislature in McLaughlin, Plaintiff O'Neill is well within his rights to request 

18 the ABMs. The Court's rationale for quashing and enjoining the enforcement of 

19 the Legislature's subpoenas in McLaughlin is not applicable here. 

20 Next, the Governor appeals to the common law of England as the 

21 authority that binds this court to recognize an executive deliberations privilege in 

22 Montana. It is true, as the Governor asserts, that the "common law of England, so 

23 far as it is not repugnant to or inconsistent with the constitution of the United 

24 States or the constitution or laws of this state, is the rule of decision in all the 

25 //Ill 
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1 courts in this state," Def. Br. Supp. CMSJ at 5 (citing Mont. Code Ann. 

2 § 1-1-109). In this case, an executive deliberations privilege is repugnant to the 

3 Montana Constitution's right to know. 1 Without explicit evidence "clearly 

4 indicat[ing]" that the Framers were aware of the privilege and intended it to be an 

5 exception to the right to know, this court will not recognize a privilege that 

6 conflicts with the provision's clear and unambiguous language. Nelson, ,i 20. 

7 Finally, the Governor makes a public policy argument in support 

8 of executive privilege. The Governor argues that executive privilege serves the 

9 public interest by allowing the Governor and agency staff to have frank 

1 o discussions, allowing them to "freely exchange facts, (sometimes conflicting) 

11 analysis, and criticisms with each other while debating proposed government 

12 actions." Def. Br. Supp. CSMJ at 12. While this could be true as a matter of 

13 policy, it does not comport with the plain language of the right to know 

14 provision, nor does it align with the Framers' intent. Plaintiff makes the more 

15 persuasive policy argument that "[ o ]pen government increases accountability by 

16 allowing the people to exercise their rights as the final check and balance on 

17 elected officials." Pl.'s Reply Br. at 13. Plaintiffs view is more closely aligned 

18 with the intent of the Framers. 

19 The Governor also argues that the right to know must be balanced 

20 against the Governor's express powers and duties under Art. VI, Sec. 4, and 

21 Sec. 10 of the Montana Constitution, as well as the separation of powers clause in 

22 Art. III, Sec. 1. Def. Br. Supp. CMSJ at 6, 9, 10. As discussed above, it is true 

23 that the right to know must be balanced against a variety of competing 

24 constitutional interests and rights. But the right to know does not impede the 

25 Governor's ability to exercise his duties. Nor does it create a separation of 

1 "Montana is not seventeenth century England." McLaughlin, 1 64 (McKinnon concurring). 
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1 powers issue, as discussed above in the McLaughlin analysis. If Montana courts 

2 were to recognize the kind of privilege the Governor has described, it is unclear 

3 whether any documents in the Governor's control would remain subject to 

4 disclosure. Recognizing broad executive privileges would effectively gut the 

5 right to know as it applies to the Executive Branch because every document may 

6 inform the Governor's decision making in some way. 

7 II. Are the ABMs and related emails categorically exempt from the 

8 right to know under the doctrine of attorney-client privilege? 

9 When the government asserts the attorney-client privilege, "the 

1 o court should dete1mine whether the communications ... were made for the 

11 ultimate purpose of seeking legal advice." Nelson, 132 ( quoting Draggin' Y 

12 Cattle Co.). As discussed above, the Court has recognized that the "attorney-

13 client privilege raises special concerns when the client is a government entity," 

14 that the privilege should not be used "for public bodies and government agencies 

15 to impede transparency," and therefore "construe[ s] the attorney-client privilege 

16 narrowly because it obstructs the truth-finding process." Id. 1131-33 (citing Am. 

17 Zurich Ins. Co.). As such, "attorney-client 'privilege protects only those 

18 disclosures' made by the client 'to obtain informed legal advice' and the legal 

19 advice given." Id. 1 34 ( citing Dragg in' Y Cattle Co., 1 41 ( quoting Am. Zurich 

20 Ins. Co., 110)). When asserting a privilege in response to·a right to know request, 

21 "the government entity asserting" the privilege "has the burden of proving the 

22 application and scope of the asserted privilege to the court upon in camera 

23 inspection." Id. 136. While dealing with open meetings rather than documents, 

24 the Court struck down the "litigation strategy" exception to the right to know 

25 Ill// 
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1 when there was litigation between two state government parties. The Associated 

2 Press, 246 Mont. at 392. 

3 Attorney-client privilege has three elements: 1) the 

4 communications are made within a "magic circle" of attorney, client, and third 

5 parties that are at least "appropriate, if not vital" to the legal consultation. Am. 

6 Zurich Ins. Co., ,r 11 ( quoting In re Rules of Professional Conduct, 2000 MT 110, 

7 ,r 60,299 Mont. 321, 2 P.3d 806); 2) the communications are not disclosed to 

8 others outside the circle. Id., ,r 20; and 3) the communications relate to legal 

9 advice. Id., ,r 11. 

10 First, the Governor's argument begs the question of whether every 

11 attorney in the Executive Branch is the Governor's attorney. That "magic circle," 

12 would be quite large. In re Rules of Professional Conduct, ,r,r 57, 60. However, it 

13 is likely that at least some of the attorney's involved with some of the ABMs 

14 would be "appropriate" consults for some of the alleged legal advice that the 

15 Governor sought. Am. Zurich Ins. Co., ,r 11 ( quoting In re Rules of Professional 

16 Conduct, ,r 60). Plaintiff disputes whether these communications were made 

17 within the confines of the attorney-client relationship. Pl. 's Reply Br. at 4. This is 

18 a material fact in dispute that undercuts the Governor's cross-motion. An in 

19 camera review is necessary to determine whether the ABMs and related 

20 communications were made within the "magic circle." Am. Zurich Ins. Co., ,r 11. 

21 Second, the Governor asserts that the ABMs were kept confidential 

22 within "the Montana Executive Branch"-importantly "including," but perhaps 

23 not limited to, "legal staff." Def. Br. Supp. CMSJ at 2-3. Plaintiff disputes 

24 whether the ABMs and related emails were kept within the confines of the 

25 attorney-client relationship. Pl. 's Reply Br. at 5. This is another material fact in 
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1 dispute that undercuts the Governor's cross-motion. Again, an in camera 

2 inspection is necessary to determine who sent what, to whom, and whether they 

3 were within the "magic circle." In re Rules of Professional Conduct, ,r,r 57, 60. 

4 Finally, the Governor claims the ABMs and related 

5 communications are legal advice because "a principal purpose of each of the 

6 ABMs was to communicate information on whether an agency and/or its 

7 attorneys believed the bill would 'likely trigger litigation on passage."' Def. Br. 

8 Supp. CSMJ at 18. That content could be legal advice, but the ABMs contained 

9 much more. For example, the ABMs included: a summary of the bill, whether the 

1 o agency had proposed the bill, and whether the agency recommended that the 

11 Governor sign or veto the bill. Milanovich Deel. ,r 5. As Plaintiff argues, this 

12 content is not legal advice; it is policy advice. Pl.'s Reply Br. at 5 (citing 

13 Draggin' Y Cattle Co., ,r 41; Fox News Network, LLC v. US. Dep 'ta/Treasury, 

14 911 F. Supp. 2d 261,271 (S.D.N.Y 2012)). Furthermore, the Governor has the 

15 burden of proving the applicability of the attorney-client privilege during in 

16 camera inspection. Nelson, ,r 3 6 ( citing Bryan, ,r 3 9). Likewise for any emails 

17 about the ABMs. The extent to which the ABMs contain legal advice is another 

18 disputed material fact that undercuts the Governor's cross-motion. An in camera 

19 inspection is required to determine how much of the content, if any, is actually 

20 legal advice. 

21 CONCLUSION 

22 The undisputed facts support partial summary judgment in favor of 

23 the Plaintiff and denial of the Governor's cross-motion. As a matter of law, there 

24 is no form of executive privilege recognized in Montana. Furthermore, there are 

25 facts still in dispute that fatally undermine the Governor's motion: whether the 
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1 ABMs were made within the confines of the attorney-client relationship; whether 

2 the ABMs were shared with others outside that relationship; and the extent to 

3 which the ABMs and related communications were legal advice. While these 

4 same disputed facts also prevent Plaintiff O'Neill from winning the unredacted 

5 documents wholesale, he is entitled to judgment as a matter of law that the ABMs 

6 and related communications are not privileged in their entirety or categorically 

7 exempt from the right to know. Plaintiff is entitled to receive documents that are 

8 found to be documents of public bodies after an in camera inspection by this 

9 court. 

10 ORDER 

11 Based on the foregoing, IT IS SO ORDERED that Plaintiff's 

12 motion for summary judgment is GRANTED IN PART, and the Governor's 

13 cross-motion for summary judgment is DENIED. The Governor will provide 

14 responsive documents and a privilege log to this court for in camera review, and 

15 the Governor will have the burden of proving the applicability of the attorney-

16 client privilege. 

17 DATED this /l/ day of December 2022. 

18 

19 

20 

21 

22 

23 

24 

25 

pc: Constance Van Kley, via email to: constance@uppersevenlaw.com 
Raph Graybill, via email to: rgraybill@silverstatelaw.net 
Dale Schowengerdt, PO Box 201401, Helena MT 59624 
John M. Semmens, via email to: jsemmens@crowleyfleck.com 

Order on Cross Motions for Summary Judgment- page 18 
CDV-2021-951 




